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Policy Framework for Obtaining Early Credit For 

Emission Reductions in JI Projects.

Updated Version in the light of the Marrakech Accords.
This note updates the discussion first circulated in June 2000 concerning the rationale for the view that emission reductions generated by JI projects prior to the beginning of the commitment period may be credited against the obligations of Annex I Parties during the commitment period. The Impact of the Marrakech Accords is discussed first and the original note is attached as an Annex.
The Impact of the Marrakech Accords

The Decisions of the Parties to the UNFCCC Meeting at COP 7 in Marrakech (16/CP.7 contained in FCCC/CP/2001/13/Add.2) appear to confirm the analysis first circulated in June 2000 in the key respects. 

Eligibility of early ji projects for crediting

The COP decided on certain Guidelines for the Implementation of Article 6 and recommends a decision for approval at the first COP/MOP after the coming into force of the Protocol, which provides in its paragraph 5 that “ ... that projects starting as of the year 2000 may be eligible as Article 6 projects if they meet the requirements of the guidelines for the implementation of Article 6 of the Kyoto Protocol as set out in the annex below and that ERUs shall only be issued for a crediting period starting after the beginning of the year 2008.”

However, the relevant wording of para 5 is not entirely clear. When it provides that “ERUs shall only be issued for a crediting period starting after the year 2008” it is not clear if this means the ERUs can only be generated by such projects after 2008 or whether the ERUs generated between 2000 and 2008 are “held in suspension” until 2008. If it means the latter then this could mean that PCF projects generating ERUs prior to 2008 could “bank’ those early ERUs until the crediting period begins. If the former, one must examine whether the agreed guidelines are in line with the interpretation presented in the draft implementation note. This is discussed in the following section.

Eligibility to transfer and acquire ERUs and modalities, rules and guidelines for emissions trading

The eligibility requirements for Parties to acquire and transfer ERUs are listed in paragraph 21 of the Annex to decision 16/CP. 7 and are already familiar. They suggest that both the host and the acquiring country must meet these eligibility requirements. The text read. “... a Party included in Annex I with a commitment inscribed din Annex B is eligible to transfer and/or acquire ERUs issued in accordance with the relevant provisions, if it is in compliance with the following eligibility requirements.”

The eligibility requirements are as follows
:

(a) It is a Party to the Kyoto Protocol;

(b) It has established its assigned amount pursuant to Article 3, paragraphs 7 and 8, in accordance with the modalities for the accounting of assigned amount under Article 7, paragraph 4;

(c) It has in  place a national system for the estimation of anthropogenic 

emissions by sources and anthropogenic removals by sinks of all greenhouse gases not controlled by the Montreal Protocol, in accordance with Article 5, paragraph 1, and the requirements in the guidelines decided thereunder;

(d) It has in place national registry in accordance with Article 7, paragraph 4, and the requirements in the guidelines decided thereunder;

(e) It has submitted annually the most recent required inventory, in accordance with Article 5, paragraph 2, and Article 7, paragraph 1, and the requirements in the guidelines decided thereunder, including the national inventory report and the common reporting format.  For the first commitment period, the quality assessment needed for the purpose of determining eligibility to use the mechanisms shall be limited to the parts of the inventory pertaining to emissions of greenhouse gases from sources/sector categories from Annex A to the Kyoto Protocol and the submission of annual inventory on sinks”;

(f) It submits the supplementary information on assigned amount in accordance with Article 7, paragraph 1, and the requirements in the guidelines decided thereunder and makes any additions to, and subtractions from, assigned amount pursuant to Article 3, paragraphs 7 and 8, including for the activities under Article 3, paragraphs 3 and 4, in accordance with Article 7, paragraph 4, and the requirements in the guidelines decided thereunder.

Emissions Trading Approach under Article 17

An alternative approach to this issue can be found in the modalities, rules and guidelines for emissions trading agreed under Article 17 (Decision 18/CP.7). The eligibility criteria for both host and acquirer of Assigned Amount Units (AAUs) are the same as for ERUs (reproduced above), provided that a Party does not make a transfer which would result in its holding dropping below the required levels of its “commitment period reserve” it is open to any Annex I Party (when it meets the eligibility requirements listed above) to transfer or acquire AAUs in accordance with decision 19/CP.7 and draft COP/MOP decision -/CMP.1 contained in it (Modalities for the accounting of assigned amounts). This does not contradict in any way the argument provided in the draft implementation note already circulated to Participants, and which follows below.

Accordingly, the PCF has taken the view that emission reductions generated prior to 2008 in a JI project can therefore be “guaranteed” by allocations of equivalent quantities of assigned amounts units by the project host country. As these ERs are verified, in accordance with the verification procedure, they can be transferred between the registries of the host and the acquiring party as AAUs once the Parties involved are eligible to do so. While these transfers will count against the assigned amount of the host for accounting purposes, they are actually verified emissions reductions. This has therefore had the effect of using up an addition portion of the host’s assigned amount headroom [or “hot air”] for the commitment period but at the same time reducing actual emission in that country in an independently verified way.

Provided all relevant Parties meet eligibility requirements, the PCF will be able to utilize this method to receive emission reduction generated and verified prior to 2008. Indeed, this is the approach which has already been incorporated into the first Emission Reduction Purchase Agreement. The Marrakech accords appear to confirm that this is a legitimate and prudent approach.  

Annex

Original Text of the Policy Note (circulated in June 2000)

The 1997 Kyoto Protocol (KP) to the United Nations Framework Convention on Climate Change is an international instrument governed by public international law. The Parties to the Protocol are sovereign entities that have specifically agreed to significant and precise limitations upon their sovereignty. The Protocol therefore needs to be interpreted within this framework. The Protocol provides that greenhouse gas (GHG) emission reductions generated through mitigation projects under Article 6 (Joint Implementation, JI) or Article 12 (Clean Development Mechanism, CDM) may be credited against the obligations of Annex I countries. It is significant however that while, on the one hand, Article 12 explicitly envisages that certified emission reductions (CERs) generated by CDM projects may be credited from as early as 2000, on the other hand, Article 6 does not specifically address early crediting or the locking-in of the benefits of early efforts to reduce GHG emissions. This issue is particularly significant for the PCF, which plans, by the end of 2003, to have finalized the funding for approximately 15-20 projects. Approximately one half of these projects will be in countries with Economies in Transition (EITs) utilizing Article 6 and half will be designed to qualify as Article 12 projects in developing countries under the CDM. Following this timetable, these projects will start to generate project-based GHG emissions reductions prior to 2008, i.e. prior to the beginning of the first commitment period under Article 3 of the Kyoto Protocol. 

It is important at the outset to appreciate that there are key differences between the two project based mechanisms. Article 12 “defines” the Clean Development Mechanism but also acknowledges that a number of key “modalities and procedures” (i.e. regulatory measures) have to be elaborated further by the COP/MOP before it can move towards implementation. By contrast, the text of Article 6 itself already provides the basic structure within which Parties may proceed with projects.  The only role that Article 6 envisages for the COP/MOP is that it may, at its discretion, elaborate “guidelines” (i.e. non-regulatory measures) and this only in relation to verification and reporting. So the text of the Protocol itself differentiates the role of the COP/MOP for the two mechanisms. The text of the Protocol also makes it clear that there are certain areas of discretion within which the Parties may make sovereign decisions, under their own responsibility, in relation to the transfer and acquisition of GHG emissions allotments among Annex I Parties.  As this note will discuss, one such area appears to be the decision by an Annex I party to authorize project-based actions within its territory to mitigate GHG emissions and to agree that emission reductions generated by those actions may be counted towards its allocations within the 2008- 2012 Protocol commitment period, even if they occur prior to that period. Such action must also be consistent with the objectives and purposes of both the 1992 Convention and the Protocol -- to reduce GHG emissions in a cost-effective manner, and achieve development along an environmentally sustainable path. 

Background and Negotiating History

The differences in language between Article 6 and Article 12 are not an accident. These differences reflect the distinct purposes of the two project-based mechanisms, and this distinction of purpose is also reflected in the degree of elaboration of principles and regulations anticipated, as well as the identity of the Parties able to engage in activities under the two mechanisms. Both mechanisms are project based and require additionality, accurate baseline determination, and voluntary participation and approval by the Parties involved in the particular projects.  However, in other respects, the two mechanisms are fundamentally discrete and distinct.  In fact, Article 6 and Article 12 evolved out of non-overlapping negotiations and the language and structure of the two Articles is different and was not drafted in parallel.  Therefore, a determination of the comparative legal obligations imposed by, and the activities permitted under, each Article requires more than a simple linguistic comparison.  

Article 6 describes a project-based mechanism to be executed by and between Annex I Parties to meet their Article 3 obligations, “individually or jointly to ensure that their aggregate anthropogenic carbon dioxide equivalent emissions of [specific greenhouse gases] do not exceed their assigned amounts . . . with a view to reducing their overall emissions of such gases by at least 5 percent below 1990 levels in the commitment period 2008-2012.”  The assigned amounts and agreed-upon reductions are accepted voluntarily by all Annex I Parties as obligations under the Protocol, and Article 6 provides a framework of rules allowing for the transfer to, or acquisition from, other Annex I Parties of actual and additional emissions reductions. In the light of the fact that each Annex I Party to the Protocol takes responsibility for ensuring that it meets its “quantified emission limitation and reduction commitments” in accordance with Article 3, little further elaboration is required for implementation of this modality except, in due course, guidelines for verification and reporting..  

Article 12, by contrast, provides for the development of a mechanism under which projects principally for the benefit of, and to advance, sustainable development in non-Annex I developing country Parties, may nevertheless generate emission reductions which could be credited to the commitments of the Annex I Parties that fund them.  Article 12.3 clarifies the purpose of CDM, that developing countries “will” benefit from such CDM projects while Annex I Parties “may” also benefit and use the “certified emission reductions accruing from such project activities to contribute to compliance with part of their quantified emission limitation and reduction commitments.”  The Article 12 Clean Development Mechanism evolved from the concept of a clean development “fund.” The Parties to the Convention had recognized that developing countries are particularly vulnerable to the adverse effects of climate change due, in part, to the high economic costs of adapting existing technologies to “cleaner” technologies.  Proposals were made to establish a fund to assist developing countries, the income for that fund was to be derived from “contributions” – effectively penalty payments collected from Annex I countries found to be in non-compliance with their obligations under the Protocol, as well as from voluntary contributions.

The Clean Development Mechanism, which evolved from these proposals was designed to provide a direct economic incentive for Annex I countries to apply funds to specific clean technology projects in developing countries, with the ultimate goals of adapting technologies to promote climate change mitigation and sustainable development in developing countries.  Because the primary objective of the CDM is not linked to any legal commitment imposed on developing countries, the commencement period for emission reductions from CDM projects could be argued to have been settled by the Parties negotiating the Protocol as a matter of policy, and Article 12.10 provides that Certified Emission Reductions (CERs) obtained from 2000 until 2008  “can be used to assist in achieving compliance [by Annex I Parties of their Article 3 GHG emissions reductions obligations] during the first commitment period.”  Further elaboration of the Article 12 mechanism, including modalities and procedures, is required under Article 12.7, although Article 12 projects need not be delayed in the interim.  Thus, Article 12.10 appears to be designed to provide an incentive to encourage and reward early action by Annex I Parties prior to the commitment period and serves as a practical manifestation of the built-in immediacy of purpose for implementation of Article 12 projects, 

Rationale for allowing Annex I to “lock-in” emissions reductions generated by the implementation of Article 6 Projects prior to 2008

The concept that Parties have some flexibility in the way in which they chose to meet their overall emission reduction commitments is established in the Protocol in Article 3.  Sovereign choice is integral not only to the “banking” or “locking-in” option but also to the additionality standard that is fundamental to all three mechanisms.  Article 3.4 enables an Annex I Party to choose to apply sooner rather than later during the first commitment period, the decision of the UNFCCC rules and guidelines on additionality, as long as the additional human-induced GHG emissions-reduction or capturing activities under consideration took place after 1990.  Article 3.13 provides for the carrying-over of a GHG emissions reduction surplus: “If the emissions of a Party included in Annex I in a commitment period are less than its assigned amount . . . this difference shall, on request of that Party, be added to the assigned amount for that Party for subsequent commitment periods.”  Article 3.3 provides for another type of locking-in of GHG emission reduction credits and debits resulting from direct human-induced land use change and forestry activities limited to afforestation, reforestation and deforestation carried out from 1990 onward and affecting the carbon stocks during a given commitment period.  Where the direct human-induced changes result in sinks being created even prior to the commitment period, thereby mitigating the effects of GHG emissions from 1990 through the first commitment period, the benefits will be added to the Party’s GHG emissions allotment; while deforestation or environmentally destructive land use changes which result in a decrease in GHG emissions mitigation will be subtracted from the allotment.  

The same objective which underlies Article 3.13 on banking, Article 3.3 on credit and debit for human-induced changes in sinks, Article 3.4 on additionality standards, and Article 3.10-12 on exchanging and accounting, applies also to Article 6 in relation to the idea that an Annex I country that chooses to allow a project on its territory which generates emission reductions prior to 2008 may be agree to “lock-in” those emission reductions as part of its commitment during the first commitment period. By front loading such crediting in this way such a country is actually assuming for itself a greater obligation during the commitment period than it would otherwise have had. Elsewhere the incentives are for beneficial actions resulting in GHG reductions to be commenced without delay.  Article 3.3 imposes an accounting requirement on activities affecting sinks, beginning at the time of negotiating the Convention.  Article 3.13 institutes an incentive, which is complementary to Emissions Trading under Article 17, to generate no more than the level of GHG emissions necessary to continue to advance a Party’s economy in a sustainable manner and integrates flexibility and sovereign choice.  Article 3.10-12 outlines the exchanging of and accounting for emissions reductions units and certified emissions reductions according to which flexibility is allowed in transferring and exchange between Parties.  Similarly, Article 6 establishes an incentive for the generation of emissions reductions, and the basic framework leaves considerable leeway for sovereign choice through bilateral or multilateral project agreements between the Annex I Parties.  It is therefore essentially a matter within the sovereign discretion of two Annex I Parties to a particular project agreement whether a specific amount of the host country’s total emissions allotment is applied to underwrite bona fide emission reductions generated by project-based reductions locked-in during prior to the commitment period.

If Annex I countries were prohibited from applying the benefits of successful innovations and early GHG reduction activities achieved during the pre-commitment period to the first commitment period this would result in a disincentive for Annex I countries to initiate early action on mitigating climate change.  Since the Protocol imposes no legal obligation for actual emissions reductions prior to the first commitment period, this would lead to the perverse outcome that for an additional eight years, GHG emissions should continue to accumulate and even increase, as long as by 2005 Annex I Parties demonstrate some sort of progress in preparation for meeting the future reductions for the 2008-2012 period.  This scenario also would result in far greater economic cost to the private companies that generate GHG emissions to institute abrupt and extreme changes in technologies beginning in 2008.  

The ability of countries hosting projects under Article 6 to “lock-in” early GHG emissions reductions prior to the first commitment period also provides Parties and the private sector a substantive incentive to engage in activities to reduce emissions sooner rather than later.  The reductions will have a positive impact upon the level of anthropogenic emissions over time, reducing the level of accumulation so that Parties involved in the Article 6 projects could begin the first commitment period at a decreased level of GHG emissions generation.  Locking-in early action reductions will be particularly relevant to projects in Economies in Transition.  It is expected that most countries with economies in transition will generate GHG emissions at less than their assigned amounts at the beginning of the first commitment period, although the rate of increase of GHG emissions from the economic recovery of EITs is potentially steep.  Innovations in clean technologies and the early initiation of such projects could exponentially reduce the sharp increase in GHG emissions that typically would accompany rapid economic growth and thereby promote environmentally sustainable growth. 

It is worth noting however that until the Article 6 guidelines are elaborated by the COP/MOP, a prudent approach for investors and host countries is for each of the Parties entering into an Article 6 Agreement to have approved national accounting systems in place and be ready to implement Article 5 and 7, as required under Articles 6.1(c). The significance of this for the PCF is an issue for further discussion. Article 6.1(c) specifically prohibits the acquiring Party from receiving an emissions reduction transfer if it is not in compliance with its Articles 5 and 7 obligations.  Article 5 requires the establishment of a national system of accounting of GHG emissions reduction and mitigation utilizing either the methodologies decided upon by the Intergovernmental Panel on Climate Change – which presented its recommendations at the Third Conference of the Parties – or otherwise approved by the Panel.  Article 7 requires a national system to be in place that will assure transparency and consistency in reporting. 

Conclusion

The PCF seeks to achieve emissions reductions, primarily for the purpose of accumulating valuable experience with the modalities, rules and procedures under the Protocol and the new technologies involved in climate change mitigation.  Any steady and reliable reductions in GHG emissions achieved during the pre-commitment period will beneficially affect the emissions growth trajectory not only during the initial period but also for subsequent evaluation periods.  

While the issue of early crediting of emission reductions generated by Article 6 Projects prior to the commitment period is not free from controversy, a strong argument can be made that the Protocol already provides the basic system under which this would function. This can be extended to argue that the power to make decisions as to whether or not achieved reductions should be added to or deducted from a Parties assigned amount is essentially an issue left to each sovereign Party under its own responsibility and, in the absence of a breach of the other requirements of the Protocol, not open to challenge by the other Parties. As the amounts assigned to the Parties are settled there is essentially a closed system within which each Party is responsible for the way in which it manages its own allocation provided that by 2012 it is within its target. It goes without saying that there are clear global benefits for early engagement in Article 6 projects and for the locking-in of such early emissions reductions for application during the first commitment period.

Annex January 2002 

The Impact of the Marrakech Accords

The Decisions of the Parties to the UNFCCC Meeting at COP 7 in Marrakech appear to confirm the above analysis in the key respects. At the time of writing [January 2002] these decisions are still only available in an advanced unedited version and exact decisions numbers are not yet available, so any assessment is still tentative.

Nevertheless in Section J of the Accords [Work Progamme on Mechanisms (Decisions 7/CP4 and 14/CP.4] some of these issues are addressed and clarified. 

Eligibility of early JI projects for Crediting

The COP decided on certain Guidelines for the Implementation of Article 6 and recommends a decision for approval at the first COP/MOP after the coming into force of the Protocol, which provides in its para 5 that “projects starting as of the year 2000 may be eligible as Article 6 [projects? ] and that ERUs shall only be issued for a crediting period starting after the year 2008, if they meet the requirements of the guidelines for the implementation of Article 6 of the Kyoto Protocol...” [as set out in the attached Annex]. Although this is only a proposed draft guideline it is negotiated and can give some basis for comfort.

The requirements are listed in the Annex and are already familiar. They are set out in Para 21 of the Annex. They appear however to suggest that both the host and the acquiring country must meet these eligibility requirements. The text reads  “... a Party included in Annex I with a commitment inscribed in Annex B is eligible to transfer and/or acquire ERUs issued in accordance with the relevant provisions, if it is in compliance with the following eligibility requirements.”

The eligibility requirements are as follows:

(c) It is a Party to the Kyoto Protocol;

(d) It has established its assigned amount pursuant to Article 3, paragraphs 7 and 8, in accordance with the modalities for the accounting of assigned amount under Article 7, paragraph 4;

(c) It has in  place a national system for the estimation of anthropogenic 

emissions by sources and anthropogenic removals by sinks of all greenhouse gases not controlled by the Montreal Protocol, in accordance with Article 5, paragraph 1, and the requirements in the guidelines decided thereunder;

(g) It has in place national registry in accordance with Article 7, paragraph 4, and the requirements in the guidelines decided thereunder;

(h) It has submitted annually the most recent required inventory, in accordance with Article 5, paragraph 2, and Article 7, paragraph 1, and the requirements in the guidelines decided thereunder, including the national inventory report and the common reporting format.  For the first commitment period, the quality assessment needed for the purpose of determining eligibility to use the mechanisms shall be limited to the parts of the inventory pertaining to emissions of greenhouse gases from sources/sector categories from Annex A to the Kyoto Protocol and the submission of annual inventory on sinks”;

(i) It submits the supplementary information on assigned amount in accordance with Article 7, paragraph 1, and the requirements in the guidelines decided thereunder and makes any additions to, and subtractions from, assigned amount pursuant to Article 3, paragraphs 7 and 8, including for the activities under Article 3, paragraphs 3 and 4, in accordance with Article 7, paragraph 4, and the requirements in the guidelines decided thereunder.

Note however that there is a presumption of eligibility in para 22, which in the short term eases the burden of proving all these requirements. Countries which have submitted their report to facilitate the establishment of their assigned amounts (under Articles 3(7) and (8)) and to demonstrate their capacity to account for their emissions and assigned amounts (as required by Article 7(4)) shall be deemed to have met the eligibility requirements after 16 months and shall remain eligible unless the enforcement branch of the compliance Committee suspends its eligibility and notifies the secretariat to this effect.

Having said this, the relevant wording of para 5 is not entirely clear. When it provides that “ERUs shall only be issued for a crediting period starting after the year 2008” it is not clear if this means the ERUs can only be generated by such projects after 2008 or whether the ERUs generated between 2000 and 2008 are “held in suspension” until 2008. If it means the latter then this could mean that PCF projects generating ERUs prior to 2008 could “bank’ those early ERUs until the crediting period begins. 

Modalities, rules and guidelines for emissions trading.

An alternative approach to this issue can be found in the modalities, rules and guidelines for emissions trading agreed under Article 17 [Decision -/CP.7 (article 17). The eligibility criteria for both host and acquirer of Assigned Amount Units (AAUs) are the same as for ERUs (reproduced above).

Provided that a Party does not make a transfer which would result in its holding dropping below the required levels of its “commitment period reserve”, it is open to any Annex I Party to transfer or acquire AAUs in accordance with the -/CMP.1 (Modalities for the accounting of assigned amounts). 

The PCF has taken the view that emission reductions generated prior to 2008 in a JI project can therefore be “guaranteed” by allocations of equivalent quantities of assigned amounts units by the project host country. When these ERs are verified, in accordance with the verification procedure, they can be transferred between the registries of the host and the acquiring party as AAUs. While these transfers will count against the assigned amount of the host for accounting purposes, they are actually verified emissions reductions. This therefore has the effect of using up an addition portion of the host’s assigned amount headroom [or “hot air”] for the commitment period but at the same time reducing actual emission in that country in an independently verified way.

Provided therefore that all relevant Parties meet the eligibility requirements, it seems that the PCF will be able to utilize this method to receive emission reduction generated and verified prior to 2008.

� This raises an issue to be addressed by the PCF if in JI projects both hosts and recipients need to be in compliance with these requirements.


� Note however that there is a presumption of eligibility in para 22, which in the short term eases the burden of proving all these requirements. Countries which have submitted their report to facilitate the establishment of their assigned amounts (under art. 3(7) and (8)) and to demonstrate their capacity to account for their emissions and assigned amounts (as required by art. 7(4)) shall be deemed to have met the eligibility requirements after 16 months and shall remain eligible unless the enforcement branch of the compliance Committee suspends its eligibility and notifies the secretariat to this effect.


� This raises an issue for the PCF if in JI projects both hosts and recipients need to be in compliance with these requirements.
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